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General Notices 


ANNOUNCEMENT 


Chief Judge Jane A. Restani has announced the call of the 14" Ju- 
dicial Conference of the United States Court of International Trade. 
The Conference is scheduled for Monday, November 6, 2006 at the 
New York Marriott Marquis Times Square, 1535 Broadway, New 
York, New York and will commence promptly at 8:30 a.m. 

The theme of the Conference is: “Something Old, Something 
New: Emerging Issues Before The Court.” 

The Conference will be attended by the Judges of the United 
States Court of International Trade; officials from the International 
Trade Commission, the Bureau of Customs and Border Protection, 
the Departments of Justice, Commerce and Treasury; members of 
the Bar of the Court; and other distinguished guests. 

All interested persons are invited to attend. The Conference pro- 
gram, registration forms and additional information may be ob- 
tained through the Judicial Conference page on the Court’s Website, 
www.cit.uscourts.gov or by contacting the Clerk’s Office at 
212-264-2800. 


Tina Potuto Kimble 
Clerk of the Court 


September 27, 2006 


Financial Hardship Policy 


The U.S. Court of International Trade offers a discount of 15% off 
the conference/course fee to law students attending an accredited 
law school, solo attorneys admitted to the bar less than two years, 
government attorneys whose agencies/departments are not funding 
their attendance, attorneys who work for non-profit or legal services 
organizations, and unemployed attorneys. To qualify for the dis- 
count, submit a letter on your firm/agency/personal letterhead out- 
lining how you qualify for the discount, along with a check in the 
amount of $161.50 and a completed registration form to the address 
listed above. Students must submit a copy of their current and valid 
Student ID card. 
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PROPOSED COLLECTION; COMMENT REQUEST 
Customs Declaration (Form 6059-B) 


ACTION: Notice and request for comments. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) 
of the Department of Homeland Security has submitted the follow- 
ing information collection request to the Office of Management and 
Budget (OMB) for review and approval in accordance with the Pa- 
perwork Reduction Act of 1995: Customs Declaration. This is a pro- 
posed extension of an information collection that was previously ap- 
proved. CBP is proposing that this information collection be 
extended with no change to the burden hours. This document is pub- 
lished to obtain comments form the public and affected agencies. 
This proposed information collection was previously published in the 
Federal Register (71 FR 12387) on March 10, 2006, allowing for a 
60-day comment period. This notice allows for an additional 30 days 
for public comments. This process is conducted in accordance with 5 
CFR 1320.10. 


DATES: Written comments should be received on or before Novem- 
ber 2, 2006, to be assured of consideration. 


ADDRESSES: Written comments and/or suggestions regarding the 
items contained in this notice, especially the estimated public bur- 
den and associated response time, should be directed to the Office of 
Management and Budget Desk Officer at Nathan.Lesser@omb.eop. 
gov. 


SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages the 
general public and affected Federal agencies to submit written com- 
ments and suggestions on proposed and/or continuing information 
collection requests pursuant to the Paperwork Reduction Act of 1995 
(Pub. L.104—13). Your comments should address one of the following 
four points: 


(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 


Evaluate the accuracy of the agencies/components estimate 
of the burden of The proposed collection of information, in- 
cluding the validity of the methodology and assumptions 
used; 


Enhance the quality, utility, and clarity of the information 
to be collected; and 
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(4) Minimize the burden of the collections of information on 
those who are to respond, including the use of appropriate 
automated, electronic, mechanical, or other technological 
collection techniques or other forms of information technol- 
ogy, e.g., permitting electronic submission of responses. 


Title: Customs Declaration 

OMB Number: 1651-0009 

Form Number: CBP Form 6059-B 

Abstract: The Customs Declaration, CBP Form 6059-B, requires 
basic information to facilitate the clearance of persons and goods ar- 
riving in the United States and helps CBP officers determine if any 
duties of taxes are due. The form is also used for the enforcement of 
CBP and other agencies laws and regulations. 

Current Actions: Extension without change. 

Affected Public: Traveling public 

Estimated Number of Respondents: 60,000,000 

Estimated Time Per Respondent: 4 minutes and 5 seconds 

Estimated Total Annual Burden Hours: 4,038,000 

Estimated Total Annualized Cost on the Public: N/A 


If additional information is required contact: Tracey Denning, Bu- 
reau of Customs and Border Protection, 1300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, at 202-344-1429. 


Dated: September 26, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


{Published in the Federal Register, October 3, 2006 (71 FR 58423)] 


| I 


AGENCY INFORMATION COLLECTION ACTIVITIES: 
Declaration for Free Entry of Unaccompanied Articles 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) 
of the Department of Homeland Security has submitted the follow- 
ing information collection request to the Office of Management and 
Budget (OMB) for review and approval in accordance with the Pa- 
perwork Reduction Act of 1995: Declaration for Free Entry of Unac- 
companied Articles. This is a proposed extension of an information 
collection that was previously approved. CBP is proposing that this 
information collection be extended with no change to the burden 
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hours. This document is published to obtain comments form the pub- 
lic and affected agencies. This proposed information collection was 
previously published in the Federal Register (71 FR 12389) on 
March 10, 2006, allowing for a 60-day comment period. This notice 
allows for an additional 30 days for public comments. This process is 
conducted in accordance with 5 CFR 1320.10. 


DATES: Written comments should be received on or before Novem- 
ber 2, 2006. 


ADDRESSES: Written comments and/or suggestions regarding the 
items contained in this notice, especially the estimated public bur- 
den and associated response time, should be directed to the Office of 
Management and Budget Desk Officer at Nathan.Lesser@omb.eop. 
gov. 


SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages the 
general public and affected Federal agencies to submit written com- 
ments and suggestions on proposed and/or continuing information 
collection requests pursuant to the Paperwork Reduction Act of 1995 
(Pub. L.104—13). Your comments should address one of the following 
four points: 


(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 


Evaluate the accuracy of the agencies/components estimate 
of the burden of The proposed collection of information, in- 
cluding the validity of the methodology and assumptions 
used; 


Enhance the quality, utility, and clarity of the information 
to be collected; and 


Minimize the burden of the collections of information on 
those who are to respond, including the use of appropriate 
automated, electronic, mechanical, or other technological 
collection techniques or other forms of information technol- 
ogy, e.g., permitting electronic submission of responses. 


Title: Declaration for Free Entry of Unaccompanied Articles 

OMB Number: 1651-0014 

Form Number: CBP Form-3299 

Abstract: The Declaration for Free Entry of Unaccompanied Ar- 
ticles, Form 3299, is prepared by the individual or the broker acting 
as agent for the individual, or in some cases, the CBP officer. It 
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serves as a declaration for duty-free entry of merchandise under one 
of the applicable provisions of the tariff schedule. 

Current Actions: This submission is being submitted to extend 
the expiration date with no change to the burden hours. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 150,000 

Estimated Time Per Respondent: 10 minutes 

Estimated Total Annual Burden Hours: 25,000 

Estimated Total Annualized Cost on the Public: N/A 


If additional information is required contact: Tracey Denning, Bu- 
reau of Customs and Border Protection, 1300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, at 202-344-1429. 


Dated: September 26, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


{Published in the Federal Register, October 3, 2006 (71 FR 58423)| 


a 


AGENCY INFORMATION COLLECTION ACTIVITIES: 
Application-Permit-Special License Unlading/Lading 


Overtime Services 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) 
of the Department of Homeland Security has submitted the follow- 
ing information collection request to the Office of Management and 
Budget (OMB) for review and approval in accordance with the Pa- 
perwork Reduction Act of 1995: Application/Permit/Special License, 
Unlading/Lading Overtime Services. This is a proposed extension of 
an information collection that was previously approved. CBP is pro- 
posing that this information collection be extended with a change to 
the burden hours. This document is published to obtain comments 
form the public and affected agencies. This proposed information col- 
lection was previously published in the Federal Register (71 FR 
12381) on March 10, 2006, allowing for a 60-day comment period. 
This notice allows for an additional 30 days for public comments. 
This process is conducted in accordance with 5 CFR 1320.10. 
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DATES: Written comments should be received on or before Novem- 
ber 2, 2006. 


ADDRESSES: Written comments and/or suggestions regarding the 
items contained in this notice, especially the estimated public bur- 
den and associated response time, should be directed to the Office of 
Management and Budget Desk Officer at Nathan.Lesser@omb.eop. 
gov. 


SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages the 
general public and affected Federal agencies to submit written com- 
ments and suggestions on proposed and/or continuing information 
collection requests pursuant to the Paperwork Reduction Act of 1995 
(Pub. L.104—-13). Your comments should address one of the following 
four points: 


(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 


Evaluate the accuracy of the agencies/components estimate 
of the burden of The proposed collection of information, in- 
cluding the validity of the methodology and assumptions 
used; 


Enhance the quality, utility, and clarity of the information 
to be collected; and 


Minimize the burden of the collections of information on 
those who are to respond, including the use of appropriate 
automated, electronic, mechanical, or other technological 
collection techniques or other forms of information technol- 
ogy, e.g., permitting electronic submission of responses. 


Title: Application/Permit/Special License, Unlading/Lading Over- 
time Services 

OMB Number: 1651-0005 

Form Number: Form CBP-3171 

Abstract: Form CBP-3171, is used by commercial carriers and 
importers as a request for permission to unlade imported merchan- 
dise, baggage, or passengers and for overtime services of CBP offic- 
ers in connection with lading or unlading of merchandise, or the en- 
try or clearance of a vessel, including the boarding of a vessel for 
preliminary supplies, ship’s stores, sea stores, or equipment not to 
be reladen, which is subject to free or duty-paid entry. 

Current Actions: This submission is to extend the expiration 
date with no change to the burden hours. 
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Type of Review: Extension (without change) 

Affected Public: Businesses, or other for-profit. 
Estimated Number of Respondents: 399,000 
Estimated Time Per Respondent: 8 minutes 
Estimated Total Annual Burden Hours: 51,870 
Estimated Total Annualized Cost on the Public: N/A 


If additional information is required contact: Tracey Denning, Bu- 
reau of Customs and Border Protection, 1300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, at 202-344-1429. 


Dated: September 26, 2006 
TRACEY DENNING, 


Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, October 3, 2006 (71 FR 58422)] 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, October 4, 2006, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


A 


REVOCATION OF RULING LETTER AND REVOCATION OF 

TREATMENT RELATING TO TARIFF CLASSIFICATION OF 

CERTAIN MANICURE AND PEDICURE SETS CONTAINING 
TEXTILE GLOVES AND SOCKS 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security 


ACTION: Notice of revocation of a ruling letter pertaining to the 
tariff classification of certain manicure and pedicure sets containing 
textile gloves and socks. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs and Border Protection (CBP) is re- 
voking a ruling letter relating to the tariff classification under the 
Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) of certain manicure and pedicure sets containing textile 
gloves and socks. Similarly, CBP is revoking any treatment previ- 
ously accorded by it to substantially identical transactions. Notice of 
the proposed action was published on August 23, 2006 in the CUS- 
TOMS BULLETIN in Volume 40, Number 35. No comments were re- 
ceived in response to this notice. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after De- 
cember 17, 2006. 


FOR FURTHER INFORMATION CONTACT: Teresa Frazier 


Tariff Classification and Marking Branch, at (202) 572-8821 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under customs and related 
laws. In addition, both the trade and CBP share responsibility in 
carrying out import requirements. For example, under section 484 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer of 
record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information nec- 
essary to enable CBP to properly assess duties, collect accurate sta- 
tistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c\1)), as amended by section 623 of Title VI, notice proposing 
to revoke New York Ruling Letter (NY) L81820, dated January 11, 
2005 and to revoke any treatment accorded to substantially identical 
merchandise was published on August 23, 2006 in the CUSTOMS 
BULLETIN, in Volume 40, Number 35. No comments were received 
in response to this notice. 

As stated in the notice of proposed revocation, this notice covers 
any rulings on this merchandise which may exist but have not been 
specifically identified. CBP has undertaken reasonable efforts to 
search existing databases for rulings in addition to the one identi- 
fied. No further rulings have been found. Any party who has received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice, should have advised CBP during this 
notice period 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625 (c2)), as amended by section 623 of Title VI, Customs 
and Border Protection is revoking any treatment previously ac- 
corded by CBP to substantially identical merchandise. Any person 
involved with substantially identical merchandise should have ad- 
vised CBP during this notice period. An importer’s failure to advise 
CBP of substantially identical merchandise or of a specific ruling not 

is notice, may raise issues of reasonable care on the 
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part of the importer or its agents for importations of merchandise 
subsequent to the effective date of the final decision on this notice. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking New York Rul- 
ing Letter (NY) L81820, dated January 11, 2005, and any other rul- 
ings not specifically identified to reflect the proper classification of 
the merchandise pursuant to the analysis set forth in HQ 967739, 
set forth as an Attachment to this document. Additionally, pursuant 
to 19 U.S.C. 1625(c)(2), CBP is revoking any treatment previously 
accorded by CBP to substantially identical transactions. In accor- 
dance with 19 U.S.C. 1625(c), this action will become effective 60 
days after publication in the CUSTOMS BULLETIN. 


DATED: September 29, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachment 


AIR 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967739 
September 29, 2006 


CLA-2 RR:CTF:TCM 967739 TMF 
CATEGORY: Classification 
TARIFF NO.: 3924.90.55; 4417.00.80; 6805.20.00; 8214.20.30; 
6116.92.6440; 6115.92.9000; 8214.90.90; 9603.29 
JEFFREY MEEKS, Esq. 
MEEKS & SHEPPARD 
1735 Post Road 
Suite 4 
Fairfield, Connecticut 06824 


RE: Revocation of NY L81820, dated January 11, 2005; classification of To- 
tally Together’™ brand “Give Me a Helping Hand” manicure kit and To- 
tally Together™ brand “On Your Feet” pedicure kit 


DEAR MR. MEEKs: 

This letter is in response to your request, on behalf of your client, W.E. 
Bassett Company, for reconsideration of New York Ruling Letter (NY) 
L81820, dated January 11, 2005. 

On May 1, 2006, you requested on behalf of your client that we withdraw 
your client’s request. However, in light of our review and determination that 
the classification was in error, we are revoking NY L81820. 

Specifically, in NY L81820, two items were classified in subheading 
8214.20.9000, Harmonized Tariff Schedule of the United States (HTS), 
which provides for, in relevant part “[m]anicure and pedicure sets, and com- 
binations thereof, in leather cases or other containers of types ordinarily 
sold therewith in retail sales: other”, with requirements for quota/visa found 
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applicable to the textile gloves and socks that were included in the sets. We 
have reviewed NY L81820 and find it to be in error. Therefore, this ruling 
revokes NY L81820. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. §1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation was published on 
August 23, 2006 in the CUSTOMS BULLETIN in Volume 40, Number 35. 
No comments were received in response to this notice. 


FACTS: 
NY L81820 describes the merchandise at follows: 


Totally Together’ brand “Give Me a Helping Hand” is a manicure set 
comprised of 1 nail brush, 1 cuticle pusher, 1 cuticle remover, 4 2-sided 
mini emery boards, 1 sapphire file, 1 4-step buffing block, and a pair of 
moisture gloves (constructed of 92% cotton, 8% spandex knit fabric). 
The manicure set is packed in a plastic pouch. 


Totally Together™ brand “On Your Feet” is a pedicure set comprised 
of 1 nail brush, 3 cuticle sticks, 1 toenail clipper, 1 callus remover 
{which does not file nails], 2 toenail separators, and a pair of moisture 
socks (92% cotton, 8% spandex knit fabric). The pedicure set is packed 
in a plastic pouch. 


ISSUE: 


Whether the subject Totally Together™ brand “Give Me a Helping 
Hand” and Totally Together™ brand “On Your Feet” products are GRI 1 


sets? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 provides that classification shall be determined 
according to the terms of the headings and any relative Section or Chapter 
Notes. When goods cannot be classified solely on the basis of GRI 1 and if 
the terms of the headings and any relative section or chapter notes do not 
require otherwise, the remaining GRIs 2 through 6 may be applied. 

Additionally, the Harmonized Commodity Description and Coding System 
Explanatory Notes (ENs) are the official interpretation of the Harmonized 
System at the international level. While neither legally binding nor disposi- 
tive, the ENs provide a commentary on the scope of each heading of the 
HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

Heading 8214, provides, eo nomine for manicure and pedicure sets. EN 
82.14 states that the heading includes, in pertinent part, scissors, non- 
metallic nail polishers, hair removing tweezers, etc., which if taken sepa- 
rately, would be classified in their respective headings. 

We refer to the Informed Compliance Publication, Classification of Sets 
Under HTSUS, which states: 


In certain areas of the HTSUS, sets are specifically mentioned by 
name. The only requirements which are to be followed when dealing 
with a GRI 1 set are those mentioned in the particular HTSUS provi- 
sions describing the set, relevant chapter and section notes, and the rel- 
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evant Explanatory Notes (ENs).... The rules with regard to GRI 3(b) 
sets, ... do not apply to GRI 1 sets [footnote omitted.] 


In this case, NY L81820 classified the goods as GRI 1 sets within heading 
8214, HTSUSA. However, we have reviewed L81820 and determined that 
the decision was issued in error as neither of the two subject products are 
GRI 1 sets since they contain textile gloves and socks. The term “set” com- 
monly is known to mean an item that contains goods which are put together 
for a particular purpose. Heading 8214, provides, eo nomine for manicure 
and pedicure sets. EN 82.14 states that the heading includes, in pertinent 
part, scissors, non-metallic nail polishers, hair removing tweezers, which if 
taken separately, would be classified in their respective heading. Although 
EN 82.14 refers to various implements used for cutting, sharpening, filing, 
extracting, it does not refer to textile goods such as the instant ones which 
were designed to cover the hands and feet and serve as barriers to seal in 
moisture. 

Based upon our review of various manicure and pedicure sets, we believe 
that the subject articles are not GRI 1 manicure and pedicure sets as com- 
monly or commercially known and sold in retail as they contain textile ar- 
ticles which are not ejusdem generis within the exemplars outlined in EN 
82.14. As neither of the textile articles contained in the Totally Together™ 
brand samples were contemplated by this EN and textile articles serve a dif- 
ferent purpose from the implements with which they are packaged, it is our 
view that the subject Totally Together™ brands are not GRI 1 sets. 

With respect to the subject two samples, it is our view that they are not 
GRI 3(b) sets. GRI 3(b) provides: 


Mixtures, composite goods consisting of different materials or made up 
of different components, and goods put up in sets for retail sale, which 
cannot be classified by reference to 3(a), shall be classified as if they 
consisted of the material or component which gives them their essential 
character, insofar as this criterion is applicable. 


In this instance, the various articles in the two samples are not put together 
for a particular need or activity. Although they are marketed as manicure/ 
pedicure kits, we find that the textile gloves and socks are not customarily 
used in a manicure or pedicure. Thus, their inclusion precludes the instant 
samples from being GRI 3(b) sets. Rather, each article within both samples 
should be separately classified pursuant to GRI 1, HTSUS. 


HOLDING: 

Both Totally Together™ products, identified as “Give Me a Helping Hand” 
manicure products and “On Your Feet” pedicure products are classified sepa- 
rately pursuant to GRI 1 as follows: 


Helping Hand: 
-Nail Brush - is classifiable in subheading 9603.29, HTSUS, which pro- 
vides, in pertinent part, for nail brushes. The general column one duty 
rate is as follows: If the merchandise is valued less than 40 cents each, 
the assessed duty rate is 0.2 cents each plus 7 percent ad valorem. If the 
merchandise is valued greater than 40 cents each, the assessed duty 
rate is 0.3 cents each plus 3.6 percent ad valorem. 


-Cuticle Pusher/Cuticle Remover and Sapphire File — are classifiable in 
subheading 8214.20.30, HTSUS, which provides for, among other 
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things, cuticle pushers and nail files. The general column one duty rate 
is 4 percent ad valorem. 


-Mini Emery Boards — Since the base of the good is coated with abrasive 
powder or grain, classification is in subheading 6805.20.00, HTSUS, 
which provides for “Natural or artificial abrasive powder or grain, on a 
base of... paperboard... , whether or not cut to shape or sewn or oth- 
erwise made up.” The general column one duty rate is FREE. 


-Buffing Block — The block has four surfaces for buffing nails: two sur- 
faces composed of an abrasive powder or grain (which is provided for in 
heading 6805), and two with smooth surfaces coated with plastic (which 
is provided for by heading 3924). As no surface imparts the essential 
character of the buffing block, pursuant to GRI 3(c), classification will 
be the heading that appears last in numerical order among those which 
equally merit consideration, which is heading 6805, HTSUS, which pro- 
vides for “Natural or artificial abrasive powered or grain, on a base of 
textile material, of paper, of paperboard or of other materials, whether 
or not cut to shape or sewn or otherwise made up.” The general column 
one duty rate is FREE. 


-Moisture Gloves — are classifiable in subheading 6116.92.6440, 
HTSUS, which provides for other knitted or crocheted, cotton gloves 
made from a pre-existing machine knit fabric without fourchettes. The 
general column one duty rate is 23.5 percent ad valorem, quota category 
number is 331. 


On Your Feet 
-Nail Brush — is classifiable in subheading 9603.29, HTSUS, which pro- 


vides, in pertinent part, for nail brushes. The general column one duty 
rate is as follows: If the merchandise is valued less than 40 cents each, 
the assessed duty rate is 0.2 cents each plus 7 percent ad valorem. If the 
merchandise is valued greater than 40 cents each, the assessed duty 
rate is 0.3 cents each plus 3.6 percent ad valorem. 


-Cuticle Sticks — are classifiable in subheading 4417.00.80, which pro- 
vides, in pertinent part for other tools of wood. The general column one 
duty rate is 5.1 percent ad valorem. 


-Toenail Clipper — is classifiable in subheading 8214.20.30, HTSUS, 
which provides, in pertinent part, for nail clippers. The general column 
one duty is 4 percent ad valorem. 


-Callus Remover — which does not file nails, is classifiable in subhead- 
ing 8214.90.90, HTSUS, which provides for “other articles of cut- 
lery ...; manicure or pedicure sets and instruments...; base metal 
parts thereof: other: other.” The general column one duty rate is 1.4 
cents each plus 3.2 percent ad valorem. 


-Toenail Separators — are classifiable in subheading 3924.90.55, 
HTSUS, which provides for “tableware, kitchenware, other household 
articles and toilet articles, of plastics: Other: Other.” The general col- 
umn one duty rate is 3.4 percent ad valorem. 


-Moisture Socks — are classifiable in subheading 6115.92.9000, HTSUS, 
which provides, in pertinent part, for other cotton knitted or crocheted 
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socks. The general column one duty rate is 13.5 percent ad valorem, 
quota category number is 332. 


Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUSA and the accompanying duty rates are 
provided on the world wide web at www.usitc.gov. 

With the exception of certain products of China, quota/visa requirements 
are no longer applicable for merchandise which is the product of World 
Trade Organization (WTO) member countries. The textile category number 
above applies to merchandise produced in non-WTO member-countries. 
Quota and visa requirements are the result of international agreements that 
are subject to frequent renegotiations and changes. To obtain the most cur- 
rent information on quota and visa requirements applicable to this mer- 
chandise, we suggest you check, close to the time of shipment, the “Textile 
— Report for Absolute Quotas” which is available on our web site at 

ww.cbp.gov. For current information regarding possible textile safeguard 
ies on goods from China and related issues, we refer you to the web site 
of the Office of Textiles and Apparel of the Department of Commerce at 
otexa.ita.doc.gov. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
you should contact the local CPB office prior to importation of this merchan- 
dise to determine the current status of any import restraints or require- 
ments. 

A copy of this ruling letter should be attached to the entry documents filed 
at the time this merchandise is entered. If the documents have been filed 
without a copy, this ruling should be brought to the attention of the CBP of- 
ficer handling the transaction. 


EFFECT ON OTHER RULINGS: 

NY L81820, dated January 11, 2005 is hereby revoked. In accordance with 
19 U.S.C. §1625(c), this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. 


Gail A. Hamill for MyLEs B. HARMON, 
Director, 
Commercial Trade and Facilitation Division. 


TE 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF DISPOSABLE 
COSTUMES PACKAGED WITH HEADPIECES AND BAGS 


AGENCY: U.S. Customs and Border Protection (CBP), Department 
of Homeland Security. 


ACTION: Revocation of treatment and revocation of ruling relating 
to the classification of disposable costumes packaged for retail sale 
with headpieces and bags. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)), this notice advises interested parties 
that Customs and Border Protection (CBP) is revoking one ruling 
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letter relating to the tariff classification of disposable costumes pack- 
aged for retail sale with headpieces and bags under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA). CBP is 
also revoking any treatment previously accorded by it to substan- 
tially identical merchandise. Notice of the proposed action was pub- 
lished on August 16, 2006, in Volume 40, Number 34, of the CUS- 
TOMS BULLETIN. CBP received no comments in response to the 


notice. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after De- 
cember 17, 2006. 


FOR FURTHER INFORMATION CONTACT: Ann Segura 
Minardi, Tariff Classification and Marking Branch, (202) 572-8822. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 
(c)(1)), as amended by section 623 of Title VI, notice proposing to re- 
voke one ruling letter pertaining to the tariff classification of dispos- 
able costumes packaged for retail sale with headpieces and bags was 
published in the August 16, 2006, CUSTOMS BULLETIN, Volume 
40, Number 34. No comments were received. As stated in the pro- 
posed notice, this revocation will cover any rulings on this merchan- 
dise that may exist but have not been specifically identified. Any 
party who has received an interpretive ruling or decision (i.e., a rul- 
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ing letter, internal advice memorandum or decision or protest review 
decision) on the merchandise subject to this notice should have ad- 
vised CBP during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved in substantially identical 
transactions should have advised CBP during the comment period. 
An importer’s failure to advise CBP of substantially identical trans- 
actions or of a specific ruling not identified in this notice, may raise 
issues of reasonable care on the part of the importer or its agents for 
importations of merchandise subsequent to the effective date of this 
final decision. 

In New York Ruling Letter (NY) L83457, dated April 26, 2005, 
CBP determined that the articles packaged together for retail sale 
(jumpsuit, headpiece, bag) were not a “retail set” within the meaning 
of the HTSUSA, and the jumpsuit and hat were classified separately. 
It was also noted that CBP could not rule on the bag without a fuller 
description of the type of fabric and construction, the fiber content by 
generic name, and the percent by weight of the exterior surface ma- 
terial. CBP further held that all three jumpsuit styles had met the 
flimsy, non-durable requirements for classification within Chapter 
95 of the HTSUSA, and classified them in subheading 9505.90.6000, 
HTSUSA, which provides for “Festive, carnival or other entertain- 
ment articles,...”; the headpieces were classified in subheading 
6505.90.8015, HTSUSA, which provides for “Hats and other head- 
CPaT 3s. 

CBP has now determined that this merchandise is classified as 
GRI 3(b) “sets”, with the jumpsuit providing the essential character, 
in subheading 9505.90.6000, HTSUSA, which provides for “Festive, 
carnival or other entertainment articles, including magic tricks and 
practical joke articles; parts and accessories thereof: Other: Other”. 
Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY L83457 and 
any other ruling not specifically identified, to reflect the proper clas- 
sification of disposable costumes packaged for retail sale with head- 
pieces and bags according to the analysis contained in Headquarters 
Ruling Letter (HQ) 967728, set forth as an Attachment to this docu- 
ment. Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP is revok- 
ing any treatment previously accorded by CBP to substantially iden- 
tical transactions. 


DATED: September 28, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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[Attachment] 
(I 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967728 
September 28, 2006 
CLA-—2 RR:CTF:TCM 967728 ASM 
CATEGORY: Classification 
TARIFF NO.: 9505.90.6000 


Ms. SARA May 

DAN DEE INTERNATIONAL LTD. 
7282 123 Circle North 
Largo, FL 33773 


RE: Revocation of NY L83457: Classification of Disposable Costumes pack- 
aged for retail sale with detachable headpieces and bags 


DEAR Ms. May: 

This is in response to your request for reconsideration of the Customs and 
Border Protection (CBP) New York Ruling letter (NY) L83457, dated April 
26, 2005, which classified certain disposable costumes packaged with head- 
pieces and bags under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA). A single sample, identified as the “Devil Disposable 
Costume”, was submitted to CBP for examination. In accordance with your 
request for reconsideration of NY L83457, CBP has reviewed the classifica- 
tion of this item and has determined that the cited ruling is in error. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY L83457 was 
published in the Customs Bulletin, Vol. 40, No. 34, on August 16, 2006. No 
comments were received in response to the notice. 


FACTS: 

The subject merchandise consists of disposable costumes identified as the 
“Devil Disposable Costume”, “Scary Creature Disposable Costume”, and the 
“Ghost Disposable Costume”, which have been referenced in NY L83457 as 
“assortment number H559404RA”. These items are described as disposable 
Halloween costumes for infants and have been constructed of non-woven 
fabric consisting of 90 percent polypropylene, 5 percent elastic, and 5 per- 
cent hook and loop fasteners. Each of the three styles consists of a costume, 
headpiece, and bag packaged together. 

The costume submitted for our review is a jumpsuit that has been con- 
structed with loose overlock stitching and straight stitching of a loose gauge. 
A decorative iron on appliqué design has been adhered to the front of the 
jumpsuit. Thin elastic, less than “% inch in width, has been sewn directly to 
the costume at the ankles, neck, and cuffs. Each leg panel has a split open- 
ing at the inside seam that allows the leg panels to be completely opened for 
diaper changes. There are six hook and loop fasteners attached to each leg 
panel for closure. There is a raw edged 3 inch slash opening at the back 
which closes with a hook and loop fastener. The neckline also has a raw 
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edge. Hook and loop fasteners have been sewn to the front and back neckline 
to form a secure attachment with the headpiece. With respect to the devil 
costume, a stylized tail has been stuffed with fiber filling and sewn to the 
back center seam of the costume. 

The headpiece is constructed in five panels, with elastic, gathers, and 
darts to create a bonnet style headpiece. A string tie of matching fabric has 
been sewn to the lower edge to secure the headpiece. All other edges are 
unfinished/raw. With respect to the devil costume, two devil horns have been 
sewn to the top of the headpiece and incorporated into the seams which join 
the panels together at the crown. Hook and loop fasteners have been sewn to 
the lower edge so that the headpiece can fasten to the jumpsuit at the neck- 
line. 

The bag is a small rectangular tote that is approximately 5 inches wide x 
7 inches long. The bag has two 3 % inch loop handles sewn to the inside 
edge of the bag, no lining, and an iron on appliqué with a stylized notation of 
the words “Trick or Treat”. 

In NY L83457, dated April 26, 2005, CBP determined that the articles 
packaged together for retail sale were not a “retail set” within the meaning 
of the HTSUSA, and the jumpsuit and hat were classified separately. It was 
also noted that CBP could not rule on the bag without a fuller description of 
the type of fabric and construction, the fiber content by generic name, and 
the percent by weight of the exterior surface material. CBP further held that 
all three jumpsuit styles had met the flimsy, non-durable requirements for 
classification within Chapter 95 of the HTSUSA, and classified them in sub- 
heading 9505.90.6000, HTSUSA, which provides for “Festive, carnival or 
other entertainment articles,...”, the headpieces were classified in sub- 
heading 6505.90.8015, HTSUSA, which provides for “Hats and other head- 
GANT. . 

In setting forth a GRI 3 analysis, you arrive at the conclusion that the 
jumpsuit, hat, and bag are retail packaged and imported together as “goods 
put up in sets for retail sale” pursuant to GRI 3(b), with the jumpsuits pro- 
viding the essential character. Thus, you assert that pursuant to a GRI 3(b) 
analysis, the retail sets, which include all three articles, would be classified 
as “festive articles” under subheading 9505.90.6000, HTSUSA, which pro- 
vides for “Festive, carnival or other entertainment articles, .. .”. 


ISSUE: 

Whether the subject articles, which are packaged together for sale and im- 
portation into the United States, are classifiable pursuant to a GRI 3(b) 
analysis as retail sets. What is the proper classification for the merchan- 
dise? 

LAW AND ANALYSIS: 

Classification under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA) is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and 
any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do 
not otherwise require, the remaining GRI may then be applied. The Harmo- 
nized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at 
the international level. While neither legally binding nor dispositive, the 





BUREAU OF CUSTOMS AND BORDER PROTECTION 19 


ENs provide a commentary on the scope of each heading of the HTSUSA and 
are generally indicative of the proper interpretation of these headings. See 
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The subject merchandise contains three articles packaged together, which 
cannot be classified pursuant to a GRI 1 analysis because the articles are 
prima facie, classifiable in three different headings. If imported separately, 
the textile costume may be classifiable in heading 9505, HTSUSA, which 
provides, in part, for “Festive, carnival or other entertainment articles”, the 
hat would be classifiable in heading 6505, HTSUSA, which provides, in part, 
for “Hats or other headgear”, and the trick or treat bag may be classifiable 
in heading 4202, HTSUSA, which provides, in part, for “travel bags”. 

When goods are, prima facie, classifiable in two or more headings, they 
must be classified in accordance with GRI 3, which provides in relevant part 
as follows: 


(a) The heading which provides the most specific description shall be pre- 
ferred to headings providing a more general description. However, 
when two or more headings each refer to part only of the materials or 
substances contained in mixed or composite goods or to part only of 
the items in a set put up for retail sale, those headings are to be re- 
garded as equally specific in relation to those goods, even if one of 
them gives a more complete or precise description of the goods. 
Mixtures, composite goods consisting of different materials or made 
up of different components, and goods put up in sets for retail sale, 
which cannot be classified by reference to 3(a), shall be classified as if 
they consisted of the material or component which gives them their es- 
sential character, insofar as this criterion is applicable. 


* * * 


GRI 3 establishes a hierarchy of methods for classifying goods that fall un- 
der two or more headings. GRI 3(a) states that the heading providing the 
most specific description is to be preferred to a heading, which provides a 
more general description. However, GRI 3(a) indicates that when two or 
more headings each refer to part only of the materials or substances in a 
composite good or to part only of the items in a set put up for retail sale, 
those headings are to be regarded as equally specific in relation to those 
goods, even if one of them gives a more complete or precise description than 
the other. In this case, the headings 9505, 6505, and 4202, HTSUSA, each 
refer to only part of the items in the set. Thus, pursuant to GRI 3(a), we 
must consider the headings equally specific in relation to the goods. Accord- 
ingly, the goods are classifiable pursuant to GRI 3(b). 

In classifying the articles pursuant to a GRI 3(b) analysis, the goods are 
classified as if they consisted of the component that gives them their essen- 
tial character and a determination must be made as to whether or not these 
are “goods put up in sets for retail sale”. In relevant part, the ENs to GRI 
3(b) state: 


(VII) In all these cases the goods are to be classified as if they consisted 
of the material or component which gives them their essential 
character, insofar as this criterion is applicable. 

(VIII) The factor which determines essential character will vary as be- 
tween different kinds of goods. It may, for example, be determined 
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by the nature of the material or component, its bulk, quantity, 
weight or value, or by the role of a constituent material in relation 
to the use of the goods. 


For the purposes of this Rule, the term “goods put up in sets for re- 
tail sale” shall be taken to mean goods which: 


(a) consist of at least two different articles which are, prima facie, 
classifiable in different headings. Therefore, for example, six 
fondue forks cannot be regarded as a set within the meaning of 
this Rule; 

(b) consist of products or articles put up together to meet a particu- 
lar need or carry out a specific activity; and 

(c) are put up in a manner suitable for sale directly to users with- 
out repacking (e.g., in boxes or cases or on boards). 


In accordance with GRI 3(b), we find that the subject component articles 
are properly classified as “sets” because they consist of goods put up in a set 
for retail sale. In this instance, the bag is designed to coordinate with the 
Halloween costume in that it is constructed of the same fabric, bears a styl- 
ized “Trick or Treat” iron on appliqué, and is color coordinated to match the 
devil horns sewn to the headpiece. In addition, the bag is quite small (5 
inches wide x 7 inches long) so that an older infant or toddler can easily 
grasp the handles and carry the bag for “Trick or Treating”. Thus, the 
jumpsuit/costume, coordinating hat and bag, are designed to carry out a spe- 
cific activity, i.e., “Trick or Treating” on Halloween. Furthermore, the compo- 
nents in this set are, prima facie, classifiable in different headings and have 
been put up in retail packaging suitable for sale directly to users without re- 
packing. 

There have been several court decisions on “essential character” for pur- 
poses of GRI 3(b). These cases have looked to the role of the constituent ma- 
terials or components in relation to the use of the goods to determine essen- 
tial character. See, Better Home Plastics Corp. v. United States, 916 F. Supp. 
1265 (CIT 1996), affirmed, 119 F. 3d 969 (Fed. Cir. 1997); Mita Copystar 
America, Inc. v. United States, 966 F. Supp. 1245 (CIT 1997), rehearing de- 
nied, 994 F. Supp. 393 (CIT 1998), and Vista International Packaging Co., v. 
United States, 19 CIT 868, 890 F. Supp. 1095 (1995). See also, Pillowtex 
Corp. v. United States, 983 F. Supp. 188 (CIT 1997), affirmed, 171 F. 3d 1370 
(Fed. Cir. 1999). 

The essential character of the subject sets can be determined by compar- 
ing each component as it relates to the use of the product. In this instance, it 
is the textile costume that imparts the essential character to the set. The 
jumpsuit is the largest component, uses the most material, and provides the 
wearer with an immodiately recognizable character. Clearly, the jumpsuit 
was more costly to manufacture than the small tote bag and hat. In most in- 
stances, CBP has held that the costume and not the headgear imparts the 
essential character to a GRI 3(b) set. See Headquarters Ruling Letter (HQ) 
959545, dated June 2, 1997, in which it was noted that by application of GRI 
3(b), the “Cute and Cuddly Clown” hat, which was retail packaged with the 
costume was also classifiable under Chapter 62, HTSUSA, because the es- 
sential character of the set was determined by the garment. 

In classifying the jumpsuit, we note that Heading 9505, HTSUSA, in- 
cludes articles, which are “Festive, carnival, or other entertainment articles, 
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including magic tricks and practical joke articles; parts and accessories 
thereof”. Note 1(e), Chapter 95, HTSUSA, excludes articles of “fancy dress, 
of textiles, of chapter 61 or 62” from classification in Chapter 95. In relevant 
part, the ENs to 9505 state that the heading covers: 


(A) Festive, carnival or other entertainment articles, which in view of 
their intended use are generally made of non-durable material. They in- 
clude: 


(3) Articles of fancy dress, e.g., masks, false ears and noses, wigs, false 
beards and moustaches (not being articles of postiche - heading 67.04), 
and paper hats. However, the heading excludes fancy dress of tex- 
tile materials, of Chapter 61 or 62. [emphasis supplied] 


The case of Rubie's Costume Company v. United States, 337 F.3d 1350 
(Fed Cir. 2003), presented the question of whether CBP’s decision in HQ 
961447, dated July 22, 1998, merited deference when CBP determined that 
textile costumes of a flimsy nature and construction, lacking in durability, 
and generally recognized as not being normal articles of apparel were classi- 
fiable as duty free “festive articles” under subheading 9505.90.6090 (now 
9505.90.6000), HTSUSA. The court found that HQ 961447 was entitled to 
deference and upheld the reasoning set forth in that ruling, which classified 
textile costumes of a flimsy nature and construction, lacking in durability, 
and generally recognized as not being normal articles of apparel, as “festive 
articles” in heading 9505, HTSUSA. Of particular relevance to the merchan- 
dise now in question is the fact that the court specifically noted that HQ 
961447 had correctly compared functional and structural deficiencies of “fes- 
tive article” costumes with the standard features found in “wearing apparel” 
in order to determine whether articles are properly classified in Chapter 95 
or Chapters 61 and 62, HTSUSA. 

HQ 961447 affirmed CBP’s decision in HQ 959545, dated June 2, 1997, 
which responded to a domestic interested party petition filed pursuant to 
Section 516 of the Tariff Act of 1930, as amended (19 U.S.C. 1516) and Title 
19 Code of Federal Regulations Section 175.1 (19 C.F.R. 175.1). In HQ 
959545, CBP set forth the criteria used to determine the textile costumes 
that were classifiable as “festive articles” in subheading 9505.90.6090, 
HTSUSA, and held that the “Witch of the Webs” (No. 11062), “Abdul Sheik of 
Arabia (No. 15020), “Pirate Boy” (No. 12013), and “Witch (No. 11005), were 
considered flimsy, lacking in durability, and not normal articles of apparel, 
and were properly classified as “Festive, carnival or other entertainment ar- 
ticles .. .” in heading 9505, HTSUSA. These textile costumes shared the fol- 
lowing characteristics: There were no significant styling features and each 
costume had raw edges on fabrics that could “run” or fray. In assessing the 
subject costumes, we note that there is only one significant styling feature, 
i.e., a stuffed tail sewn to the back seam of the costume. All other features on 
the jumpsuit are flimsy and lacking in durability, sharing similarities to the 
flimsy costumes in HQ 959545. The neckline and all edges on the jumpsuit 
have been left raw and unfinished, the sewing is of poor quality with loose 
stitching, and the jumpsuit has a raw edged slash opening in the back with 
only one hook and loop closure. 

Additional characteristics used to distinguish between textile costumes 
classifiable as “Festive articles” of Chapter 95, HTSUSA, and fancy dress of 
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Chapters 61 or 62, HTSUSA, have been set forth in CBP’s Informed Compli- 
ance Publication (ICP), dated June 2006, entitled “What Every Member of 
the Trade Community Should Know About: Textile Costumes under the 
HTSUS”. As noted in this ICP, we generally consider four areas in making 
classification determinations for textile costumes, i.e., “Styling”, “Construc- 
tion”, “Finishing Touches”, and “Embellishments”. As noted in the ICP, the 
criteria used by CBP in determining what is meant by the terms “flimsy, 
non-durable” or “well-made” in order to classify textile costumes as festive 
articles in subheading 9505.90.6000, HTSUSA, or as fancy dress in Chap- 
ters 61 or 62, HTSUSA, has been set forth in the following rulings: HQ 
957973, August 14, 1995; HQ 958049, August 21, 1995; HQ 958061, dated 
October 3, 1995; HQ 957948, May 7, 1996; HQ 957952, May 7, 1996; HQ 
959545, June 2, 1997; HQ 959064, June 19, 1997; HQ 960805, August 22, 
1997; HQ 960107, October 10, 1997; HQ 961447, July 22, 1998; HQ 962081, 
November 25, 1998; HQ 962184, November 25, 1998; and HQ 962441, 
March 26, 1999. 

With regard to “Styling”, the examples provided in the ICP note that a 
“flimsy” costume of Chapter 95, HTSUSA, would have little or no styling. 
The subject jumpsuit has only one “Styling” feature with a fiber filled tail 
sewn to the back seam. The ICP also provides examples of flimsy “Construc- 
tion” elements, which include an assessment of the neckline and seams, e.g., 
raw edges and loose stitching at the seams. The jumpsuit has a raw edged 
neckline with no facing or protective edging and the garment has been con- 
structed with loose stitching. The ICP notes that flimsy “Finishing Touches” 
include thin elastics (%4 inch in width) sewn directly to the fabric, raw edges, 
and a hook and loop closure. All of the exposed edges have been left raw, the 
jumpsuit has thin elastic (less than “4 inch in width) that is sewn directly to 
the fabric at the wrists and ankles, and a slash opening in the back which 
has hook and loop tab closures. The ICP notes that embellishments are usu- 
ally minor components of a costume, but are considered flimsy and non- 
durable if glued or otherwise insufficiently attached to the costume. There is 
only a single embellishment on the front of the costume, which is an iron on 
appliqué design. 

In view of the foregoing, we find that the subject merchandise, identified 
in NY L83457 as “assortment number H559404RA’”, is properly classified as 
retail sets pursuant to a GRI 3(b) analysis and that the jumpsuit imparts 
the essential character to the set. Although we concur with NY L83457 that 
the jumpsuits are flimsy, non-durable, and classifiable in subheading 
9505.90.6000, HTSUSA, we find that NY L83457 incorrectly classified the 
jumpsuit and headpiece separately rather than as a GRI 3(b) set. 


HOLDING: 

The subject merchandise, identified as the “Devil Disposable Costume”, 
“Scary Creature Disposable Costume”, and the “Ghost Disposable Costume” 
(referenced in NY L83457 as “assortment number H559404RA”), packaged 
for retail sale with a jumpsuit, headpiece, and bag, are properly classified as 
GRI 3(b) “sets”, with the jumpsuit providing the essential character, in sub- 
heading 9505.90.6000, HTSUSA, which provides for “Festive, carnival or 
other entertainment articles, including magic tricks and practical joke ar- 
ticles; parts and accessories thereof: Other: Other”. This provision is “Free” 
at the general column one rate of duty. 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


EFFECT ON OTHER RULINGS: 

NY L83457, dated April 26, 2005, is hereby revoked. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 
days after publication in the Customs Bulletin. 


Gail A. Hamill for MYLEs B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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Slip Op. 06-145 
FORD MOTOR Co., Plaintiff, v. UNITED STATES, Defendant. 


Before: Richard W. Goldberg, 
Senior Judge 
Court No. 99-00394 


OPINION AND ORDER 


[Plaintiff's motion for reconsideration is denied.] 


Dated: September 29, 2006 


Stein Shostak Shostak Pollack & O'Hara, LLP (Stanley Richard Shostak and 
Heather Christi Litman) for Plaintiff Ford Motor Co. 

Peter D. Keisler, Assistant Attorney General; Barbara S. Williams, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, U.S. Department of Justice (Sau/ Davis), for Defendant United States. 


GOLDBERG, Senior Judge: On July 21, 2006, Plaintiff Ford Mo- 
tor Co. (“Ford”) filed a motion, under USCIT Rule 59(e), for recon- 
sideration of the Court’s June 21, 2006 decision Ford Motor Co. v. 
United States, 30 CIT ____ , 435 F. Supp. 2d 1324 (2006) (“Ford Mo- 
tor Co. I”) and the accompanying judgment order that dismissed 
Ford’s case for lack of subject matter jurisdiction.' In that decision, 
the Court had found that the precondition for the Court’s 28 U.S.C. 
§ 1581(a) jurisdiction —i.e., a valid protest under 19 U.S.C. § 1514- 


1 Ford also invoked USCIT Rule 60 as a ground for the Court to reconsider its June 21, 
2006 judgment. However, a motion for reconsideration brought within thirty days of the en- 
try of judgment by the U.S. Court of International Trade will be treated as a motion to alter 
or amend under USCIT Rule 59(e), and not as a motion for relief under USCIT Rule 60(b). 
See 12 James Wm. Moore et al., Moore's Federal Practice § 59.30[7] (3d ed. 2005) (discuss- 
ing Federal Rules of Civil Procedure 59(e) and 60(b), which are identical to USCIT Rules 
59(e) and 60(b) in all relevant aspects except that the Federal Rules allow only ten days for 
the filing of a Rule 59(e) motion instead of thirty days). 


27 
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was absent and the Court therefore lacked subject matter jurisdic- 
tion. In its motion for reconsideration, Ford cited to several putative 
legal and factual errors in Ford Motor Co. I, and sought reinstate- 
ment of its cause of action. Defendant U.S. Bureau of Customs and 
Border Protection (“Customs”) filed a response to Ford’s motion for 
reconsideration on September 5, 2006. Ford filed a reply brief on 
September 25, 2006, and the motion is ripe for consideration. 

The major grounds justifying a grant of a motion to reconsider a 
judgment are an intervening change in the controlling law, the avail- 
ability of new evidence, the need to correct a clear factual or legal er- 
ror, or the need to prevent manifest injustice. See Virgin Atl. Air- 
ways, Ltd. v. Nat'l Mediation Bd., 956 F.2d 1245, 1255 (2d Cir. 1992). 
However, even a clear legal error will not require a court to grant a 
motion for reconsideration where that error does not affect the result 
reached in the first instance. See USCIT R. 61.” After reviewing 
Ford’s motion and the Ford Motor Co. I opinion, the Court is con- 
vinced that a clear legal error appears in Ford Motor Co. I. However, 
because that error in no way disturbs the Court’s conclusion that it 
lacks jurisdiction over this action, the Court must deny Ford’s mo- 
tion. 

For the sake of clarity, it will nonetheless be helpful to respond to 
the parties’ legitimate concerns relating to that legal error, which ap- 
pears in footnote 10 and its accompanying text. That footnote reads 
as follows: 


Nothing in 19 U.S.C. § 1514 prevents an importer from pro- 
testing a 19 C.F.R. § 177 Headquarters Ruling, see supra note 
2, provided the strictures of Article III standing under the U.S. 
Constitution are met. Though the case law is sparse in this re- 
gard, examples of such cases do exist. See, e.g., Conair Corp. v. 
United States, 29 CIT ___ , 2005 WL 1941649 (CIT 2005). In 
that case, the importer first requested and received a letter rul- 
ing from the Port of New York regarding the classification of 
merchandise. See N.Y. F83276 (Mar. 15, 2000), available at 
2000 U.S. Customs N.Y. LEXIS 1803. Then, the importer re- 


2 USCIT Rule 61 is the U.S. Court of International Trade’s (“CIT”) “harmless error” rule, 
and provides as follows: 


No error in either the admission or the exclusion of evidence and no error or defect in any 
ruling or order or in anything done or omitted by the court or by any of the parties is 
ground for granting a new trial or for setting aside a verdict or for vacating, modifying, 
or otherwise disturbing a judgment or order, unless refusal to take such action appears to 
the court inconsistent with substantial justice. The court at every stage of the proceeding 
must disregard any error or defect in the proceeding which does not affect the substantial 
rights of the parties. 


USCIT R.61 (emphasis added). 
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quested and received reconsideration from Customs Headquar- 
ters, which affirmed NY F83276. See HQ 964361 (Aug. 6, 2001). 
Thereafter, the importer protested, and Customs denied the 
protest. Finally, the importer commenced a case in the CIT, 
which asserted its 28 U.S.C. § 1581(a) jurisdiction. See Conair, 
29 CIT at _____ , 2005 WL _ 1941649 at **3—-4. 


Ford Motor Co. I., 30 CIT at ____ n. 10, 435 F. Supp. 2d at 1331. Foot- 
note 10 supported the Court’s statement that the ninety-day protest 
period under 19 U.S.C. § 1514(c)(3)(B) (2000) started running from 
Customs’ decision, in a prior internal advice ruling, to consider pro- 
totype engine costs part of the “price paid or payable” for production 
engines. Because the Court operated under the assumption that an 
internal advice ruling could be protested under 19 U.S.C. § 1514(a), 
the expiration of the protest period was, in conjunction with the 
Court’s finding that Ford’s protest was unrelated to the L.A. Entry,’ 
the reason for the Court’s lack of jurisdiction. 

However, the parties have brought to the Court’s attention that 
challenges to internal advice rulings arising under 19 C.F.R. § 177 
are not protestable under 19 U.S.C. § 1514(a), and therefore can 
never be the basis of 28 U.S.C. § 1581(a) jurisdiction. The Court’s 
discussion in footnote 10 incorrectly suggested otherwise.* Instead, 
an internal advice ruling is not subject to judicial review until it is 
subsumed into the liquidation of imported merchandise, which may 
then properly be protested. See United States v. Utex Int'l, Inc., 857 
F.2d 1408, 1409-10 (Fed. Cir. 1988) (“ ‘All findings involved in a dis- 
trict director’s decision merge in the liquidation. It is the liquidation 
which is final and subject to protest, not the preliminary findings or 
decisions of customs officers.’”) (quoting R. Sturm, Customs Law & 
Administration § 8.3 at 32 (3d ed. 1982)); see also United States v. B. 
Holman, Inc., 29 CCPA 3, 14, C.A.D. 164 (1941) (“[A]ll decisions of 
the collector involved in the ascertaining and fixing of the rate and 
amount of duties chargeable against imported merchandise entered 
for consumption are merged in and become a part of a legal liquida- 
tion, and it is a legal liquidation only . . . against which a protest will 
lie.”); Dal-Tile Corp. v. United States, 24 CIT 939, 945 n.12, 116 F. 
Supp. 2d 1309, 1315 (2000); Commonwealth Oil Ref. Co. v. United 
States, 67 Cust. Ct. 155, 163, C.D. 4267, 332 F. Supp. 203, 209 


3 The “L.A. Entry” refers to the entry on which Ford attempted to include all the unpaid 
duties owed on its 3.4 L Prototype Engine program. The entry identification was Entry CE 
231-5174793-—0. See Ford Motor Co. I, 30 CIT at , 435 F. Supp. 2d at 1326. 

4 Moreover, the Conair case cited in footnote 10 did not involve a direct protest of a rul- 
ing; instead, the protested decision contained in the letter ruling was subsumed in the liqui- 
dation of the merchandise at issue. 
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(1971). Only at the moment of liquidation does an internal advice 
ruling become a protestable “decision of the Customs Service” as con- 
templated by 19 U.S.C. § 1514(a). Prior to liquidation, such a deci- 
sion is not ripe for adjudication.° 

The only reason it was necessary for the Court to examine the 
timeliness of the protest in Ford Motor Co. I was that the Court con- 
sidered the possibility that Ford’s protest could be directed to the 
earlier internal advice ruling as a “decision of the Customs Service” 
under 19 U.S.C. § 1514(a). It is now clear that any such protest was 
not legally cognizable. As Ford was not able to protest the internal 
advice ruling, the only way it could have brought a valid protest ac- 
tion under 19 U.S.C. § 1514 would have been to challenge the actual 
assessment of duties on the prototype engines as subsumed in the 
liquidation of the L.A. Entry. However, for the reasons already dis- 
cussed at length in Ford Motor Co. I, see 30 CIT at _____ , 435 F. Supp. 
2d at 1332-34, the liquidation of the L.A. Entry lacked any substan- 
tial nexus to the $226,458 in duties tendered by Ford. Thus, Ford’s 
action brought under 28 U.S.C. § 1581(a) must still fail for the same 
reason as stated in Ford Motor Co. I: Ford’s protest was invalid be- 
cause the liquidation of the L.A. Entry was not materially affected 
by the substance of the protested decision. 

The Court’s Ford Motor Co. I opinion was in clear error, but only to 
the limited extent that the Court suggested that internal advice rul- 
ings may be protested under 19 U.S.C. § 1514(a). As described 
above, such error was harmless. A motion under USCIT Rule 59(e) 
seeks vacature or alteration of a court’s judgment. Because the 
Court’s judgment was correct, Ford’s motion for reconsideration 
must be denied. The remaining arguments made by Ford either lack 
merit or have been waived. 

In light of the foregoing, it is hereby 

ORDERED that Ford’s motion for reconsideration under USCIT 
Rule 59(e) is denied. 

IT IS SO ORDERED. 


528 U.S.C. § 1581(h) allows an importer to challenge certain Customs rulings prior to 
liquidation, upon a showing of irreparable harm. See 28 U.S.C. § 1581(h) (2000). However, 
subsection (h) is addressed only to rulings relating to prospective transactions. An internal 
advice ruling deals with a current transaction involving already-imported goods. See 19 
C.F.R. § 177.11(b) (2005). 
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Slip Op. 06-146 


FORMER EMPLOYEES OF IBM CORPORATION, GLOBAL SERVICES DIVvI- 
SION, Plaintiffs, v. UNITED STATES SECRETARY OF LABOR, Defen- 
dant. 


Before: Judith M. Barzilay, Judge 
Court No. 03—00656 


MEMORANDUM ORDER 


[Plaintiffs’ application for attorney fees and other expenses pursuant to the Equal 
Access to Justice Act is denied.] 


Decided: October 3, 2006 


Ivey, Smith & Ramirez, Michael G. Smith, (Jean-Claude Andre) for Plaintiffs. 

Peter D. Keisler, Assistant Attorney General, David M. Cohen, Director, ( Patricia M. 
McCarthy), Assistant Director, (Michael D. Panzera), Trial Attorney, Michael F- 
Bahler, Trial Attorney, U.S. Department of Justice, Commercial Litigation Branch, 
Civil Division; Stephen Jones, Office of the Solicitor, U.S. Department of Labor, of 
counsel, for Defendant. 


BARZILAY, Judge: Plaintiffs, Former Employees of IBM Corpo- 
ration, Global Services Division, have applied for attorney fees and 
other expenses pursuant to the Equal Access to Justice Act (““EAJA”), 
28 U.S.C. § 2412, following this court’s affirmation of the Depart- 
ment of Labor’s (“Labor” or “Agency”) remand results in Former Em- 
ployees of IMB Corp., Global Servs. Div. v. U.S. Sec'y of Labor, 30 
CIT ___ , 435 F. Supp. 2d 1335 (2006) (“JBM IT’). See also IBM Cor- 
poration, Global Services Division, Piscataway, N.J.; Middletown, 
N.J.; Notice of Revised Determination on Remand, 71 Fed. Reg. 
29,183-01 (Labor May 19, 2006) (“Final Determination”). Although 
the court acknowledges and appreciates the high quality of counsel’s 
pro bono representation in this case, the law does not permit the 
award of attorney’s fees. Therefore, for the reasons stated below, 
Plaintiffs’ EAJA application is denied. 


I. Procedural History 


On March 23, 2003, Labor denied Plaintiffs’ petitions for trade ad- 
justment assistance (“TAA”) benefits because the facilities where 
Plaintiffs worked did not produce “an article” within the meaning of 
19 U.S.C. § 2272(a) (2000). See Notice of Determinations Regarding 
Eligibility to Apply for Worker Adjustment Assistance and NAFTA 
Transitional Adjustment Assistance, 68 Fed. Reg. 16,833—01 (Labor 
Apr. 7, 2003). In the subsequent administrative redetermination, La- 
bor affirmed its decision. See JBM Corporation, Global Services Divi- 
sion, Piscataway, N.J., and IBM Corporation, Global Services Divi- 
sion, Middletown, N.J.; Notice of Negative Determination Regarding 
Application for Reconsideration, 68 Fed. Reg. 41,845—02 (Labor July 
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15, 2003) (“Reconsideration Determination”). The Agency concluded 
that “software and associated information technology services are 
not listed in the HTSUS” and that the products Plaintiffs produced 
“are not the type of employment work products that Customs offi- 
cials inspect and that the TAA program was generally designed to 
address,” as software and information system development and test- 
ing constituted services rather than production of an article. /d. at 
41,845—46. Plaintiffs then brought their case before this Court. 

On August 1, 2005, the court found Labor’s Reconsideration Deter- 
mination “not supported by substantial evidence” and remanded it 
for further review. Former Employees of IBM Corp., Global Servs. 
Div. v. U.S. Sec'y of Labor, 29 CIT ___ , ___ , 387 F. Supp. 2d 1346, 
1348 (2005) (“JBM I). Specifically, the court ordered Labor to 
supplement its inadequate record “by further investigating the na- 
ture of the software produced by Plaintiffs” and to “explain the dif- 
ferences between the activities performed by Plaintiffs in this case 
and the activities performed by other petitioners involved in develop- 
ing computer software who received TAA benefits in the past.” /d. at 
1353. On remand, Labor again denied Plaintiffs certification because 
Plaintiffs’ work product did not constitute “an article” since it did not 
consist of a “tangible commodity.” JBM Corporation, Global Services 
Division, Piscataway, N.J.; IBM Corporation, Global Services Divi- 
sion, Middletown, N.J.; Notice of Negative Determination on Re- 
mand, 70 Fed. Reg. 75,837—02, 75,839 (Labor Dec. 21, 2005) (“Sec- 
ond Remand Determination’). 

Soon after Plaintiffs filed their remand comments, Labor issued 
three administrative decisions that announced a change in the Agen- 
cy’s policy — namely that “there are tangible and intangible articles,” 
that intangible articles can be distinguished from services, and that 
“(sloftware and similar intangible goods that would have been con- 
sidered articles for the purposes of the Trade Act if embodied in a 
physical medium [would] now be considered to be articles regardless 
of their method of transfer.” Computer Sciences Corporation, Finan- 
cial Services Group, East Hartford, Connecticut; Notice of Revised 
Determination on Remand, 71 Fed. Reg. 18,355—01, 18,355 (Labor 
Apr. 11, 2006); accord Electronic Data Systems Corporation, I Solu- 
tions Center, Fairborn, Ohio; Notice of Revised Determination on Re- 
mand, 71 Fed. Reg. 18,355—02, 18,356 (Labor Apr. 11, 2006); Lands’ 
End, A Subsidiary of Sears Roebuck and Company, Business Outtfit- 
ters CAD Operations, Dodgeville, Wisconsin; Notice of Determination 
on Remand, 71 Fed. Reg. 18,357-01, 18,357 (Labor Apr. 11, 2006). 

In conjunction with this change in policy, Labor moved for, and 
this court granted, a voluntary remand so that the Agency could rec- 
oncile its decision with these changes in TAA policy. In its revised re- 
mand results, Labor “determined that... [Plaintiffs] produce[d] an 
article (computer software)” and that “a significant portion of work- 
ers” lost their employment because “production shifted to an affili- 
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ated facility located in Canada.” Final Determination, 71 Fed. Reg. 
at 29,183. Consequently, Labor certified Plaintiffs as eligible for 
trade adjustment assistance. See id. This court then affirmed these 
results. See JMB II, 435 F. Supp. 2d 1335. 

Within thirty days of that judgment, Plaintiffs filed this applica- 
tion for attorney fees under the EAJA. This Court has jurisdiction 
over this matter pursuant to 28 U.S.C. § 2412. 


II. Standard of Review 
The Equal Access to Justice Act mandates that 


a court shall award to a prevailing party other than the United 
States fees and other expenses... incurred by that party in 
any civil action... brought by or against the United States in 
any court having jurisdiction of that action, unless the court 
finds that the position of the United States was substantially 
justified or that special circumstances make an award unjust. 


28 U.S.C. § 2412(d)(1)(A). Thus, to obtain attorney’s fees under the 
Act, a moving party must fulfill four criteria: “(i) the claimant [must 
be] a ‘prevailing party’; (ii) the government’s position [must] not 
{have been] substantially justified; (iii) no ‘special circumstances 
[must] make an award unjust’; and (iv) the fee application [must be] 
timely submitted and supported by an itemized statement.” Libas, 
Ltd. v. United States, 314 F.3d 1362, 1365 (Fed. Cir. 2003) (quoting 
28 U.S.C. § 2412(d)(1)(A)-(B)). If the movant cannot satisfy each cri- 
terion, its application must fail. 


III. Discussion 
A. “Prevailing Parties” Under the EAJA 


According to the Supreme Court, a “prevailing party” for the pur- 
poses of fee-shifting statutes, such as the EAJA, must have obtained 
sought-after relief through either a “judgment[ ] on the merits” of its 
case or a “settlement agreement[ ] enforced through a consent de- 
cree,” because an award of attorney fees requires a “material alter- 
ation of the legal relationship of the parties.” Buckhannon Bd. & 
Care Home, Inc. v. W. Va. Dept of Health & H.R., 532 U.S. 598, 604 
(2001) (“Buckhannon”) (quotations & citations omitted); accord Ak- 
ers v. Nicholson, 409 F.3d 1356, 1359 (Fed. Cir. 2005). Conversely, a 
party does not qualify as a prevailing party if it bases its claims for 
attorney fees on the “catalyst theory,” see Buckhannon, 532 U.S. at 
605, which contends that “a party ‘prevails’ because the lawsuit 
brought about a voluntary change in [the government’s] conduct,” 
Akers, 409 F.3d at 1358 (emphasis added). A “voluntary change in 
conduct, although perhaps accomplishing what the [moving party] 
sought to achieve by the lawsuit, lacks the necessary judicial impri- 
matur on the change.” Buckhannon, 532 U.S. at 605; accord Pierce v. 
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Underwood, 487 U.S. 552, 568 (1988) (inferring that because volun- 
tary settlement by government may stem from “change in substan- 
tive policy,” it does not render movant a “prevailing party”); Akers, 
409 F.3d at 1359; Vaughn v. Principi, 336 F.3d 1351, 135556 (Fed. 
Cir. 2003). 

In cases arising from an administrative action, such as the one at 
bar, “where [the] administrative proceedings are intimately tied to 
the resolution of the judicial action and necessary to the attainment 
of the results Congress sought to promote by providing for fees, they 
should be considered part and parcel of the action for which fees may 
be awarded.” Sullivan v. Hudson, 490 U.S. 877, 888 (1989). Impor- 
tantly, though, a court remand to an agency for further administra- 
tive proceedings does not necessarily confer a party with prevailing 
party status. See id. at 886; Akers, 409 F.3d at 1359 (holding that re- 
mand alone does not qualify movant as “prevailing party” because 
remand “provides only the opportunity for further adjudication”) 
(quotations omitted); Former Employees of Motorola Ceramic Prods. 
v. United States, 336 F.3d 1360, 1364 (Fed. Cir. 2003) (“Motorola”). 
Instead, 


[w]hen there is a remand to the agency which remand grants 
relief on the merits sought by the plaintiff, and the trial court 
does not retain jurisdiction, the securing of the remand order is 
itself success on the merits. When there is such a remand, and 
the trial court retains jurisdiction, the claimant is a prevailing 
party only if it succeeds before the agency. 


Motorola, 336 F.3d at 1366. 


B. Plaintiffs Do Not Meet the Definition of “Prevailing Par- 
ties” 


Plaintiffs assert that this court’s two remands to Labor for further 
administrative action, see generally IMB II, 435 F. Supp. 2d 1335; 
IBM I, 387 F. Supp. 2d 1346, in conjunction with “this Court’s favor- 
able decisions in JBM I, EDS II,"! and CSC II,! in which the very 
arguments that Plaintiffs offered ... were embraced,” qualify them 
as prevailing parties. Pl.’s Mem. 19. Together, these events purport- 
edly “alter[ed] the legal relationship of the parties” and made Plain- 
tiffs “ultimately successful in obtaining the precise relief they 
sought.” Pl.’s Mem. 19 (quotations omitted); see Pl.’s Mem. 18-20. 

Plaintiffs’ argument fails. First, this court’s initial remand in JBM 
I did not bestow prevailing party status upon Plaintiffs since it nei- 
ther “dictate[d] the receipt of benefits” for Plaintiffs nor resulted in a 


1 Former Employees of Elec. Data Sys. Corp. v. U.S. Sec’y of Labor, 29 CIT , 408 F. 
Supp. 2d 1338 (2005). 

2 Former Employees of Computer Scis. Corp. v. U.S. Sec'y of Labor, 30 CIT , 414 F. 
Supp. 2d 1334 (2006). 
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remand determination in their favor. Sullivan, 490 U.S. at 886; see 
Motorola, 336 F.3d at 1366; Vaughn, 336 F.3d at 1356; Second Re- 
mand Determination, 70 Fed. Reg. 75,837-02. Moreover, Plaintiffs’ 
reasoning ignores the Courts’ long-standing prohibition on awarding 
attorney fees based on the catalyst theory. See Buckhannon, 532 U.S. 
at 605; Pierce, 487 U.S. at 568; Akers, 409 F.3d at 1359; Vaughn, 336 
F.3d at 1355-56. On voluntary remand, Labor on its own accord, 
without any direction from this court, changed its policy toward in- 
tangible articles, such as those produced by Plaintiffs, and conse- 
quently granted Plaintiffs TAA benefits as a result of this new 
policy.’ See, e.g., Computer Sciences Corporation, Financial Services 
Group, East Hartford, Connecticut; Notice of Revised Determination 
on Remand, 71 Fed. Reg. at 18,355; Electronic Data Systems Corpo- 
ration, I Solutions Center, Fairborn, Ohio; Notice of Revised Determi- 
nation on Remand, 71 Fed. Reg. at 18,356; Lands’ End, A Subsidiary 
of Sears Roebuck and Company, Business Outfitters CAD Opera- 
tions, Dodgeville, Wisconsin; Notice of Revised Determination on Re- 
mand, 71 Fed. Reg. at 18,357; see Final Determination, 71 Fed. Reg. 
at 29,183; Former Employees of IBM Corp., Global Servs. Div. v. U.S. 
Sec'y of Labor, No. 03—00656 (CIT Apr. 10, 2006) (order granting par- 
tial voluntary remand). Although the Final Determination provided 
Plaintiffs with their desired relief, the favorable result did not con- 
stitute a success on the case’s merits or a “material alteration of 
[Plaintiffs] legal relationship” with the Agency, even if Plaintiffs’ ar- 
guments may have played a role in reshaping Labor’s policy. 
Buckhannon, 532 U.S. at 604; see Perez-Arellano v. Smith, 279 F.3d 
791, 795 (9th Cir. 2002) (denying EAJA applicant prevailing party 
status because favorable decision resulted from agency’s voluntary 
decision); Pl.’s Mem. 22-23. Finally, this court’s affirmation of the Fi- 
nal Determination in IBM II did not confer prevailing party status 
upon Plaintiffs since that decision merely held that Labor’s decision 
was “supported by substantial evidence and... otherwise in accor- 
dance with law,” and did not stem from an evaluation of Plaintiffs’ 
claims. See IBM II, 435 F. Supp. 2d at 1336. Plaintiffs, therefore, do 
not qualify as prevailing parties under the EAJA, and so their mo- 
tion is denied. 


3 Tellingly, the Agency did not contest the outcomes of CSC JJ or IBM II, even though it 
could have appealed these cases to the Federal Circuit. 
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